
“Several states, including Wisconsin and New York, forbid health care surrogates to 
stop food and fluids. (Oregon legislators, on the other hand, are considering drafting a 
bill to allow surrogates to withhold nutrition [from patients with dementia or mental 

illness]).” – NY Times, October 21, 2016 
 

SB 494  
 

SB 494 removes the current safeguards which prohibit surrogates from withholding ordinary food 

and water from conscious patients with dementia or mental illness. 

 Suicide advocates are currently championing Voluntarily Stopping Eating and Drinking (VSED) as 

a way to hasten death.1 VSED involves a person who is capable of eating normally but chooses 

not to in order to cause his or her death. In the United States a competent adult has the right to 

decide what will happen to his or her own body.2 Therefore VSED, if not affirmatively 

sanctioned by law, is still available to competent adults. However advocates now want to 

extend VSED to incompetent adults with dementia or mental illness who have not indicated 

that they want to starve to death. 
 

 The forefront of this push is taking place in Oregon. In 2016 Bill Harris, of Ashland, filed a 

lawsuit as guardian of Nora Harris, his wife who suffers from Alzheimer’s disease, asking the 

court to issue an order to her nursing facility to stop providing Nora with spoon feeding 

assistance when eating. The nursing facility had begun to spoon feed Nora because she could 

no longer use utensils to eat, but could only eat with her hands.3 Bill argued that because Nora 

indicated in her advanced directive that she did not want artificial nutrition and hydration, this 

meant she also did not want assistance with ordinary eating and drinking.4 Bill’s attorney 

specifically cited VSED as justification for this order.5 The court denied the order in part because 

all advanced directives followed in the state are subject to Oregon law, and Oregon law 

requires nursing facilities to provide help with ordinary eating and drinking.6 At trial the judge 

suggested that she would have liked to rule in favor of Bill and suggested that Nora is being 

forced to eat. She said, “It’s not a happy decision for me.”7 
 

 However, Nora’s attorney in his brief pointed out that it was Nora herself who was choosing to 

eat. Sometimes Nora chooses to eat and sometimes she doesn’t.8  The nursing facility, Fern 

Gardens, stated that they do not pressure her to eat when she refuses.9 Thus, although Nora 

has Alzheimer’s disease, she is choosing to eat and her will to eat should be respected.  
 

 SB 494 removes the statutory safeguards that currently prevent the representative of a 
patient with Alzheimer’s disease or mental illness from ordering facilities to withhold food 
and water from the patient even if the patient did not indicate this desire in an advance 
directive and shows a desire to eat.   
 



 Oregon law currently allows guardians and health care representatives to remove feeding 

tubes, IV’s, and other forms of artificially nutrition and hydration. This bill does not concern 

feeding tubes, IV’s, ventilators or other forms of extraordinary care.10 
 

 SB 494 removes the provision in Oregon law which requires all advance directives executed in 

other states are subject to Oregon law. (Page 12, line 21-25). Bill Harris argued that California 

law provided a guardian with the authority to prevent a nursing facility from assisting a person 

with ordinary eating and drinking.11  

 

 SB 494 removes the statutory definition of “tube feeding” from Oregon law which currently 

defines it only to mean artificial nutrition and hydration. (Page 14, line 34). This creates 

ambiguity about the intent of a person who states in an advance directive, “I do not want tube 

feeding.” (Pages 8-9). This could allow a court to determine that the incompetent person 

intended this statement to mean that he or she did not want ordinary assistance with eating or 

drinking. 
 

 SB 494 removes the statutory definition of “life support.” (Page 14, line 7).  This creates 
ambiguity about the intent of a person who states in an advance directive, “I do not want life 
support.” (Pages 7-8). This could allow a court to determine that the incompetent person 
intended this statement to mean that he or she did not want ordinary assistance with eating or 
drinking. 

 

 SB 494 removes every reference to a power of attorney for health care or an attorney in fact for 

healthcare. An attorney in fact for health care is an agent of the principal and the powers of the 

agent are limited to those expressly given and those necessary essential and proper to carry out 

the powers expressly given.12 By removing power of attorney from the statute, SB 494 is 

creating ambiguity as to the authority of a health care representative to make decisions for the 

incapable person. 

 

 SB 494 removes the statutory definition of “heath care instruction.” (Page 13, line 29). This 

creates ambiguity about the authority of a health care representative to make decisions for the 

incapable person. 

  

 SB 494 deletes the use of the word “desires” throughout the statute and changes it to 

“preferences.”  (Examples: Pages 3, 17, 19). “Preference” is used throughout Section 3, which 

sets statute for how an advance directive is to be written. (Pages 2-4). 
 

 SB 494 adds, “To the extent appropriate” in the space on the advance directive form that says 

“my healthcare representative must follow my instructions.” (Page 7, line 33). 
 



 SB 494 removes the conflict of interest section which requires at least one witness to the 

advance directive to not be a person’s heir or devisee under their will. (Page 11, line 27-30). 
 

 SB 494 deletes the statutory definition of “dementia.”  (Page 13, line 10-14). 

 

 SB 494 creates a completely unaccountable Advance Directive Rules Adoption Committee 

which is appointed by the Governor and has sole authority to make the only advanced directive 

that may be used in the state. The members of this committee would have authority to change 

future advance directives at their will without accountability to anyone:  

o No Senate confirmations of Governor’s committee appointees (Page 2) 

o Changes to advance directives need to be submitted to health and judiciary committees. 

However: 

No approval of document is needed 

No hearing or vote required 

Submission to committee may be waived (Page 4, line 24-27) 

 

A note regarding the fact that SB 494 does not change the definition of artificially administered 

nutrition and hydration: 

 Although SB 494 does not change the statutory definition of “artificially administered nutrition 

and hydration” as currently defined in ORS 127.505(4), this does not address our concern that 

the bill removes safeguards that protect the mentally ill in our community.  

 

 The reason for this is that SB 494, if enacted, would remove the advance directive form from 

statute and place it under the authority of a committee appointed by the governor. The 

advance directive form, as currently in statute, does not use the term “artificially administered 

nutrition and hydration.”  Therefore, the fact that SB 494 would not change the statutory 

definition of this term is irrelevant.   

 

 The relevant term is “tube feeding” which is the term that is used in the advance directive.  

 

 SB 494 DOES remove the definition of “tube feeding” from statute and places that term in the 

advance directive form itself that would be subject to change by the appointed committee. 

Thus if SB 494 is enacted the committee would be able to redefine “tube feeding” or remove 

the definition altogether allowing a court to interpret the ambiguous intent of the person who 

filled out the advanced directive.  

 

 Since an Oregon judge is on the record stating that she wishes that the law did not prevent her 

from issuing an order to a care facility to withhold ordinary food and water from a patient 



suffering from Alzheimer’s disease, it is important that we retain all of the statutory safeguards 

that protect vulnerable people with mental illness in our community. 
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